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INTRODUCTION

Openness and transparency represent underlying principles of the decision-making in the
European Union (EU).! According to Article 1(1) of the Treaty on European Union (TEU),
“decisions are taken as openly as possible and as closely as possible to the citizen’, and Article 15(1)
stipulates that all institutions’ skall conduct their work as openly as possible’. Even though the
third paragraph of this article excludes the Court of Justice of the EU (CJEU) from the scope
of a right of access to documents in respect of its judicial tasks,* there is no doubt that the CJEU
in general has to, in line with the abovementioned provisions, operate in an open and
transparent manner and, further, shall establish an active policy ensuring that all its actions are
carried out in an accessible and understandable way.? It goes hand in hand with the famous legal
maxim that Gustice must not only be done, it must also be seen to be done’.*

Informal practises and informal institutions within any organisation, because of their very
nature, usually comply neither with openness nor transparency.® This paper identifies informal
institutions at the European Court of Justice (ECJ]) in one of the most crucial procedures
beyond judicial decision-making - case assignment. Case assignment is the core business of
court administration as it touches on some vital aspects of rendering justice - judicial
independence, flexibility and efficiency.® The proper organisation of this process hence creates
one of the preconditions for public trust in courts and thus increases their institutional
legitimacy.’

In this paper, I analyse the administration of case assignment at the ECJ from the perspective
of transparency and informal institutions. Based on the analysis of procedural rules and
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subsequent literature - both doctrinal and empirical, I argue that case management at the ECJ]
is interwoven with informal practices and institutions. Moreover, I claim that these informal
practices and institutions fail to comply with transparency and openness.

The paper proceeds as follows. Firstly, I elucidate definitions of transparency and informal
judicial institutions and present the framework on which I build my analysis. Secondly, I explain
how case management at the ECJ works. Thirdly, in the explained procedure, I identify
informal judicial institutions and practices. Finally, I address the perils of the current settings
in regard to transparency.

1. THE CONCEPTUAL FRAMEWORK: TRANSPARENCY AND INFORMAL
JUDICIAL INSTITUTIONS

Before the very analysis of procedures, it is necessary, in order to avoid conceptual perplexity,
to clarify what [ mean by ambiguous terms such as transparency and informal judicial
institutions and practices.

As mentioned above, transparency and openness are enshrined in the founding treaties.
Nevertheless, their specific definition is lacking. In general, transparency can be viewed as the
‘opposite of opaqueness, complexity or even secretiveness’.® For the purposes of this article, [ employ
the broad definition of transparency by Curtin and Mendes as a possibility to observe the
decision-making process; transparency comprises information that reveals the thinking behind
a decision or the way in which a decision is made.’ Openness, in their view, covers transparency
as one of its aspects and is defined as the extent to which citizens can monitor and influence
administrative processes.”’ Both transparency and openness enhance institutional legitimacy
and, in terms of EC]J, also the legitimacy of the proper administration of justice." They can be
considered a prerequisite that a diligent court needs to ensure its legitimacy."

Next, informal judicial practices and institutions require a thorough conceptualisation.”
However, for the purposes of this essay, ‘informal’ means not codified and usually unwritten,
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typically not transparent for outsiders.” ‘Practices’ are defined as a routinised type of
behaviour; a pattern which can be filled out by a multitude of single and often unique actions
reproducing the practice.”® ‘Institutions’ needs a higher level of embeddedness. Informal
institutions are thus ‘socially shared rules, usually unwritten, that are created, communicated, and
enforced outside of officially sanctioned channels.’'® ‘Judicial’ means that these informal
institutions and practices operate in the workings of the judiciary.”

Given these definitions, it is evident that informal judicial institutions and practices are usually
well known to the relevant actors (e.g., judges and clerks inside the court) but invisible for
persons staying outside respective organisations - even for professionals in the field (e.g.,
academics or lawyers), let alone the general public. This obscurity, together with the fact that
these socially shared rules mostly lack written form, contradicts the principles of transparency
and openness.

2. CASE ASSIGNMENT AT THE ECJ: HOW IT WORKS

Having illuminated the conceptual framework, we can dive into the process that is to be
analysed. Administration of case assignment consists of two limbs - allocating the case to
reporting judges and distributing the case to judicial formations (chambers).”* However, the
latter is absent from courts where all members usually handle cases (e. g. the U. S. Supreme
Court).

Anyway, both limbs are present in the ECJ system. Procedural framework for case management
at the ECJ is laid down primarily in Rules of Procedure," partially in Statute.?” Once a case has
been lodged and registered at the ECJ, the Registry and the Department of Research and
Documentation (DRD)* perform a preliminary analysis of the case. This aims to separate, at
the earliest possible stage, cases that will follow the normal procedure from those that will
receive the simplified treatment of an order.?” In the ‘subject-matter form’ (fiche object), the
Registry may propose to the President of the EC]J that the case is manifestly inadmissible or flag
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up the potentiality of a reasoned order (so-called ‘candidate cases’) pursuant to Article 99 of
Rules of Procedure. The DRD provides a more substantive preliminary assessment.

Subsequently, it is time for the President of the ECJ. They* can either decide on an obvious
procedural question or assign the case to a Judge-Rapporteur. The role of a Judge-Rapporteur
is crucial. During the written part of the procedure, they may propose to the President of the
ECJ to decide on procedural matters set out in Articles 54-56 Rules of the Procedure. And
furthermore, the Judge-Rapporteur drafts the so-called ‘preliminary report’.?* This document
renders an overview of the case - facts, applicable provisions, observations of the Judge-
Rapporteur and their proposal relating to the administration of the case, including to which
chamber the case should be allocated, and is presented to the general meeting.” The Judge-
Rapporteur thus prepares the case, frames the debate, and acts as an agenda setter.?

Although the general meeting, where all the judges and advocates general of the ECJ
participate, allows all members of the Court (for the first time and last time) to pronounce on
every case at hand.” Nonetheless, as Hermansen points out, the standard meeting agenda
contains 15-20 cases, but only a fraction is subject to a substantive discussion (it often only
occurs if the rapporteur and advocate general disagree).” Moreover, not all judges have time
to study the such amount of cases weekly in depth.?” Therefore, the Judge-Rapporteur acts with
considerable autonomy already at this point.*

Following consideration of the Judge-Rapporteur’s preliminary report and the Advocate-
General’s input (in the cases where they participate), the general meeting may assign any case
to a five or three judges chamber in which the Judge-Rapporteur is a member or, in
circumstances of a significant degree of difficulty or importance, to the Grand Chamber.* The
role of Judge-Rapporteur thus plays an important role in this stage as not only can they propose
the potential formation, but the general meeting shall - respecting ‘the snowball effect rule’-
assign the case to ‘their’ chamber.

Furthermore, the relevance of the Judge-Rapporteur increases after the case is assigned to the
chamber, as their task is to draft a judgment. It means that they play a central role in the phase
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of deliberation, and as the main author of the judgment, they put forward principal legal
arguments.*> We are back to the notion ‘agenda-setter’.

That being said, in spite of the significant importance of the Judge-Rapporteur in the process
of decision-making, neither Rules of Procedure nor any other published document regulate the
process of designation of the Judge-Rapporteur. Article 15(1) of the Rules of Procedure only
stipulates that the rapporteur in the case shall be selected by the President of the EC]J as soon
as possible after the document initiating proceedings has been lodged. There are no formal rules
laying down to whom the case may be assigned, no predetermined schedule, no limits staking
out the field. The President of the ECJ enjoys a large discretion in their choice of which judges
will hear the case.®

3. INFORMAL JUDICIAL INSTITUTIONS AND PRACTICES: HOW IT
VIRTUALLY WORKS

Since the formal rules are missing, during the years of the EC]J’s existence, informal institutions
and practices have been developed.* At least a few of them were already described in the
literature. In this part, I therefore provide these examples and identify them as informal judicial
institutions and practices.

The first two unwritten rules concern the nationality of the judge. The President shall refrain
from designating as rapporteur the judge appointed by the Member State from which the
preliminary ruling originates or which is a party to the dispute.* Similarly, the Judge-
Rapporteur and the Advocate General to a case should not be of the same nationality.* Thirdly,
for the sake of efficient administration of justice, related cases and questions that a respective
judge dealt with in the past are usually assigned to the same judge.”

Furthermore, Brekke and others in their empirical research found out that the ‘candidate cases’
potentially resolved in the simplified procedure by a reasoned order as provided by Article 99
Rules of Procedure?®® are much more likely assigned to chambers with low backlogs to decrease
the overall processing time of the ECJ].* Even though distribution among chambers is, formally
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speaking, a business of the general meeting, it must be reiterated that the initial President’s
selection predetermines the precise chamber.*

It follows from the foregoing that although the formal rules intentionally leave nearly unlimited
space for the President’s discretion, two informal judicial institutions - the first two mentioned
rules concerning nationality - were established.” These informal institutions constrain the
President’s leeway. Besides, for the two remaining examples, we can also observe two informal
judicial practices - long-term repeated patterns of behaviour concerning the way how through
case-assignment improve the efficiency of the decision-making.*

These informal judicial institutions and practices emerged because of the incompleteness of
formal rules, and as they fill in gaps of formal procedures, they can be categorised as
complementary informal institutions and practices.” From time to time, complementary
informal institutions serve as a foundation for formal institutions.*

The abovementioned examples represent only fragments of informalities during the case
assignment procedure at the ECJ, but only these few have been revealed or detected thus far.
At any rate, it is evident that the EC]J tailors procedural rules governing case assignment to its
needs. In some aspects, it is necessary. The prerogative to self-govern and organise the
procedures autonomously shields courts from political influence, enhances their independence,
and enables them a certain amount of flexibility.” Nevertheless, the daily judicial business in
this regard cannot be considered transparent but rather obscure and far from democratic
oversight and hidden from the public eye.*

Observations in this chapter also unfold the fact that even though the ECJ is built on the
principle of collegiality,”” individual decision-makers perform a central role.*® Either the
President of the ECJ or the pertinent Judge-Rapporteur possess effective tools capable of
pushing forward their individual agendas.*
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4., A GREAT SERVANT BUT A BAD MASTER: TRANSPARENCY,
INDEPENDENCE, AND EFFICIENCY

The current settings of case assignment administration on the ECJ do not live up to the
principles of transparency and openness. This is because the most important decision in the
entire procedure - the designation of the Judge-Rapporteur - hinges upon a large discretion of
the President, the lack of clear and explicit rules, and hence the significant influence of informal
judicial institutions and practices. Moreover, the following decisions about the case distribution
among formations occur at the general meeting, which is not (and cannot be) open to the
public.*®

Case assignment at the EC]J is a top-down process such as, for example, on the U. S. Supreme
Court.” In many domestic jurisdictions, different systems are used. For example, some courts
follow a completely random case assignment, whereby the head of a court controls neither the
composition of chambers nor the match between judges and cases.*? Other countries employ a
court schedule which predetermines the random allocation of new cases among judges and their
stable chambers. Such a schedule must be regularly approved at the plenary meeting of the
respective court or by an external authority such as the judicial councils.*® While reliance on the
discretion of the head of the court is typical for common law countries, German-speaking
countries and post-communist states pay more heed to the threat of abuse as they have also
usually enshrined the principle of a judge in their constitutions.** Also, the fresh memories of
the abusive techniques used by the communist regime to control the judiciary manifest
themselves in the fact that the right to a lawful judge, i. e. that any case lodged at the court must
be assigned on a random basis to one of its judges,” composes the right to a fair trial. The
European Court on Human Rights (ECtHR) has recently applied a similar approach regarding
Article 6 of the Convention.*

From this perspective, it is arguable that current case management on the ECJ can jeopardise
internal judicial independence and, subsequently, a fair trial.”” However, as Advocate General
Bobek stated, there is no ‘only one specific way in which cases might be allocated within a court in
order to ensure compliance with the right to a lawful judge or, more broadly, the right to a fasr trial. ‘>
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Anyway, leaving aside the judicial independence and right to a fair trial, it does not foster
transparency when it might be expected that the non-random case assignment and the
considerable discretion of the President at the ECJ lead towards strategic case allocation.”
There is no doubt that judges of the ECJ do not speak the same voice, and their personalities,
worldviews, and life experiences are to the some extent mirrored in the judicial decision-
making.®® Therefore, the President of the ECJ may assign the case to anyone of their 26
colleagues (with the exceptions explained above) to pursue different goals. For instance, in the
best case scenario, it can enhance the quality of the potential landmark case through assignment
to the most experienced judges (or to the experts in the very specific field), or, on the other
hand, smooth integration of the new EC]J judges through gradually assigning them more
difficult cases.®" In the worst case scenario, the President may please their favourite colleague
by assigning them potential landmark cases or, even worse, to influence the judgment in their
interest.®” For example, a conservative President may assign a sensitive case to the more
conservative judge or, conversely, sideline the most progressive ones.®* In this vein, Kelemen
highlights the peril of limiting the influence of judges with preferences different from those of
the majority - and not only by the President in the designation of Judge-Rapporteur, but also
by the majority of judges on the general meeting.®*

Although the worst case scenario does not appear to have happened yet, ways of strategically
allocating cases at the ECJ have already been presented by Krenn. In his empirical paper, Krenn
shows how the President of the EC]’ acts as a gatekeeper to the ECJ elite’.* He points out the
existence of the informal internal judicial hierarchy and the ‘elite group’ of judges writing the
most important ECJ judgments. Also, he shows the correlation between judges being part of
this ‘elite group’ and being elected to top positions within the Court (President, Vice-
President, and President of a Chamber of Five Judges).® As the President seeks to be re-elected
by fellow judges every three years, discretion in the designation of the Judge-Rapporteur can be
an opportunity for them to build up a circle of loyal supporters.

Besides the negative consequences going beyond the scope of this paper (e.g., gender
inequality), even just the very possibility of such shady bargaining in the background of the ECJ

* Hermansen (n 26) 1221.

8 See Michael Malecki, ‘Do ECJ Judges All Speak with the Same Voice? Evidence of Divergent Preferences from
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judicial decision-making conclusively does not contribute to transparency and fails to comply
with the principle of being ‘as open as possible’.®” All in all, the President of the EC] wields a
powerful toolkit in the exercise of three basic court presidents’ powers: (1) power over judicial
careers; (2) administrative power, and (3) jurisprudential power.®

Nonetheless, it must be admitted that the flexibility of the current system is also its virtue. The
enlightened President and, subsequently, the general meeting can simply distribute cases
according to the current workload and backlog. Likewise, the assignment of cases to Judge-
Rapporteurs with the specialisation in the pertinent legal questions, as well as the
abovementioned option of gradual workload for the new judges. The same applies to the
strategic allocation of the candidate cases for reasonable orders. All these things, in an ideal
world, can increase procedural efficiency and reduce delays.®

Moreover, Malenovsky argues that the wider power of the President of the ECJ in designating
Judge-Rapporteurs is fully consistent with the generalist profile of judges since all the judges of
the ECJ are supposed to be generally competent ratione materiae and can give a ruling on any
type of case brought before the EC]J. Further, the Judge-Rapporteur can never act as a single
judge and must always respect a majority opinion in the formation to which they belong.”” Even
though this is indisputable, these counterarguments do not challenge the role of the Judge-
Rapporteur as an agenda setter and the fact that by their affiliation to the chambers, the final
composition of the formation is predetermined. But first and foremost, they do not take into
account the significant leverage of informal institutions and practices, which are tightly linked
to the lack of transparency and openness.

To conclude, since the legitimacy of the EC]J rests upon both efficiency and transparency, it is
necessary to, unsurprisingly, strike a fair balance between these two values. From my point of
view, the switch towards a more transparent way how to assign cases, such as random case
assignment with exceptional intervention by the President or the general meeting according to
the clearly laid down rules, could be a decent trade-off. However, this definitely needs a
thorough elaboration going beyond the scope of this paper.

CONCLUSION

The administration of case assignments at the ECJ is interwoven with informal practices and
institutions. They emerged because of the incompleteness of formal rules. In this paper, I
provided examples of some of them and presented their main perils. I illuminated the central
and underestimated role of the Judge-Rapporteur as well as the large amount of discretion of

67 Article 1 of the TEU and Article of the TFEU, see the first chapter.
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the President of the ECJ in the process of case assignment. Even though such a setting provides
great flexibility and allows the President to promote the efficiency of the EC], it also shelters
many pitfalls. Because of that, [ argue that this procedure cannot be considered transparent but
rather obscure and far from democratic oversight and hidden from the public eye. This is even
amplified in the context of other CJEU transparency issues.” This, in the long term,
undermines the legitimacy of this court, as we must still bear in mind that the CJEU belongs
primarily to European citizens.”
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